ABSTRACT: Examining some recent examples from the Court of Justice of the European
Introduction
In a paper published in 2012, Cunha Rodrigues notes that the crisis challenges jurists and appeals to their responsibilities. But the author wonders, puzzled: «Where are the jurists then?».
1 Since the crisis began -explains the former judge of the Court of Justice of the European Union (ECJ) -, the screens are occupied by economists, summoned to explain the reasons for the crisis that, in many ways, they helped to produce. «And here the question of the role of the law returns.» In conclusion, he adds: «It is up to jurists, based on the notion of the European Union as a community of law, to provide answers to the situations which demand an idea on the defence and reconstruction of the social model and, therefore, institute by institute, to have the capacity to launch a new look at the legal order. To some extent, it is about not leaving the politicians alone on the road mulling over feelings of operative enmity towards law».
2 Cunha Rodrigues then concludes that the role that lawyers should play in this time of crisis -and that politicians should adopt using legal tools -«is to question European policy makers on whether, after the Charter of Fundamental Rights of the European Union
[CFREU], it is legitimate and possible to return to the time of economic freedoms». 3 From this motto, the challenge of this paper is to try to unravel, in the light of recent ECJ case law, the direction to which the European courts are moving towards in times of crisis: «Will jurisdictions continue, particularly the ones in the European Union, to accept the mandate by the legislature to integrate, with a sense of progress, a poorly intertwined law, for lack of consensus or confidence in the praetorian path? Or are they sensitive to the spirit of the 1 Cf. José Cunha Rodrigues, "Sobre a abundância de direitos em tempo de crise", Revista de Finanças Públicas e Direito Fiscal, 3 (2012), 22 (the translation of the quotes made originally in Portuguese was revised and approved by the author, Cunha Rodrigues). Along the same lines, cf. Viriato Soromenho-Marques, "Are we on the way to creating a European Behemoth? A Portuguese perspective", Europe -the final countdown or resurrection time? Reclaiming the European project, Henrich Böll Stiftung, http://www.boell.eu/sites/default/files/uploads/2013/12/building_an_european_behemoth.pdf, 1, where we can read: «The European Union and the eurozone seem to have lost the teleological goals that provide a fair democratic ground for public policies: the pursuit of justice, social wellbeing within the limits of a sustainable economy, abiding by uncompromising ecological boundaries. Europe has lost the sense of a common purpose, the thirst for a better future».
14 of the citizens in a territory no longer has the same impact on decision-making processes as before, the role of the courts in the protection of fundamental rights becomes essential. 8 It is no coincidence that at the roots of modern democracies are the declarations of the rights of man and citizen -alien to ancient democracies. If there is a fundamental element for the positive judgment of modern democracy it certainly is the recognition of human rights/fundamental rights and the idea of equality that underlies them. However, the current democratic paradox (due to the «deterritorialization of power» referred by Paulo Rangel)
rehabilitates the material dimension of democracy (that is, at heart, the vision of democracy as rule of law), linked to the «affirmation of a core of rights and freedoms in force beyond the conjectural majorities». This entails the strengthening of the role of the courts in ensuring the material substrate of democracy. And the crisis, as we shall see throughout this paper, has proved to be an excellent laboratory for this purpose.
The ECJ has proven to be sensitive to the specific circumstances of the economic and The ECJ recognizes that the individual play an active role in the legal construction of the European Union going beyond the mechanisms of participation (in a representative way) in 8 Cf. Paulo Rangel, «Transconstitucionalismo versus interconstitucionalidade», 172.
decision-making procedures provided for in the Treaties. What Pierre Pescatore soon linked to one (more) manifestation of the democratic ideal underlying the integration process has been transformed, as Joseph Weiler stresses, to its driving force. 10 The doctrine has considered that individuals interested in promoting the correct application of Union law in the Member States and optimizing the effective judicial protection that follows it, have contributed to reveal apparently invisible dimensions of European Union law. And the economic difficulties that characterize their daily life, their states and their enterprises, give citizens one more opportunity to exercise such democratic supervision and guarantee the respect for the rights recognized by the legal order of the European Union.
Crisis and courts
Nevertheless, the ECJ is in a position to do more. The ECJ has already been confronted with preliminary rulings, especially in the field of labour, aiming to find out whether the adjustment/austerity reforms demanded by the European Union and implemented by the Member States are compatible or not with the protection of the fundamental rights recognized by the CFREU. The ECJ has deemed itself incompetent to respond to the concerns of the national judges, for alleged lack of a sufficient nexus of the situation in the main proceedings with Union law. In other words, these situations did not fall within the scope of Union law and, to that extent, would not allow for their assessment under the CFREU pursuant to Article 51.
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The reluctance of the ECJ, to some extent understandable, can be attributed to the risks that its decision would entail: large sums of money are involved and, ultimately, the very future of the economic and monetary union. It is in this context that the appeal made by Cunha Rodrigues reveals its urgency in the sense that «jurists have a duty to confront European policy makers with the real challenge they face, to avoid a step backwards for civilization». 19 As regards the profusion of rights in times of crisis, Cunha Rodrigues explains that «In no other period a generation has enjoyed as many rights as ours does. Consequently, in recent times, the feeling of disappointment and bewilderment by the abysmal distance separating the rights from reality was rarely evident. 20 (...) Were the so called "wasteful" Member States of Southern Europe the ones who agreed to this profligacy? They were not. It was Europe and its institutions». 21 And for this reason European courts cannot conveniently take refuge in the said «purely internal» situations to evade their responsibilities with regard to the protection of fundamental rights recognized by the legal order of the Union. 17 Cf. Barnard, "Equality, solidarity and the Charter in time of crisis. A case study of dismissal". 18 Cf. Cunha Rodrigues, "Sobre a abundância de direitos em tempo de crise", 22. 19 Cf. Cunha Rodrigues, "Sobre a abundância de direitos em tempo de crise", 24. 20 Cf. Cunha Rodrigues, "Sobre a abundância de direitos em tempo de crise", 13.
Crisis and constitutionalism
From a long-term historical perspective, it may be possible to state that, just as the Revolution is for public law, the crisis also appears to be for European Union law. If the French Revolution is the birthplace of public law as it is understood today, a succession of crisis is at the origin of the European integration project and it continues to deepen the legal and political construction of the European Union set in motion since the early 1950s. Today there is, however, the sense that "this time it is different". Different, for the better or worse, depending on the perspective. But given that the crisis of the war is the one from which the European Union has emerged -and the one to which it prevented the united Europe to return to -, history taught us that the Union has perhaps surpassed worse challenges than the crisis it faces today.
The than national issues or themes were decided have yet to take place. 23 As the author explains, no political party has tried so far to politically shape public opinion through an incisive clarification. 24 Political parties avoid talking about unpopular issues (...) since the objective of the parties must be to win elections. that the actions carried out in this context will have a significant institutional and constitutional impact in the integration process ("federalizing process") that is advancing towards a higher level of political integration.
The major question in this context is whether the crisis reveals some crucial dysfunction between the expectations of European citizens and the mechanisms of political integration available to them -and whether the extended notion of citizenship of rights that the European courts helped to forge plays some role in this scenario. To this extent, the current crisis definitely questions the relationship between national policy and European policy.
This is an inevitable path -moreover, the version of the constitutive treaties resulting from the entry into force of the Lisbon Treaty already pointed in that direction. In order to do so, we need only to look at two provisions: the Articles 6(1) and 4(2) of the TEU.
Under the first, the CFREU now has the «same legal value as the Treaties». The CFREU proclaimed in Nice in 2001, gained legally binding force, that is to say, the status of primary law enforceable by individuals, which has undeniably marked a new page in the European integration process. In turn, Article 4(2) TEU brings together the key elements of
Maquiavel a "Merkievel": estratégias de poder na crise do euro (Lisboa: Edições 70, 2013), 99, which reads: «Seria necessário que neste processo os partidos políticos estabelecidos conseguissem algo como a quadratura do círculo: têm de conseguir o salto, em termos organizacionais e programáticos, para a transnacionalidade da política europeia, ganhando, simultaneamente, as eleições nacionais» («In this process, it would be necessary for the established political parties to be able to do something like squaring the circle: they have to leap, in organizational and programmatic terms, towards transnational European politics, while winning national elections»).
the status of Member State of the European Union: the equality of Member States, respect for their national constitutional identities, together with respect for their essential functions.
Presently, it probably is the provision that better expresses the pluralism that has characterized the legal construction of the European Union, which never was to build
Europe «without the states, much less against the states», as Jean Monnet would say, and that was always guided by the principle of loyalty. 31 In this case, the calculation was as follows: the old-age benefit is based on the last effective compensation, from which the statutory pension is deducted; after the deduction, two-thirds of the amount represented the old-age benefit. excluding in full or in part European Union citizens in need from accessing those benefits which are provided to their own nationals who are in the same situation».
Unfortunately, the details of the factual, legal, and economic/financial situation eventually underlying the problem in question are not available at the moment -one which does not seem, at first glance, to deserve a positive response, taking into account the settled case law of the ECJ on the matter. 40 But in any case, such questions are indicative of the attention given by national courts while facing and questioning some of the budget restraining measures in light of EU law, seeking to optimize the judicial protection of rights for individuals under European law. As Cunha Rodrigues explains, it stems from the economic analysis of law that every fundamental right represents a cost, generally enforceable against public authority, and, under certain conditions, to individuals. 41 There is nothing new about it -fundamental rights necessarily involve financial costs. Therefore, to use the allegedly inevitable argument of «there is no money, rights must be limited, adapted, restructured» cannot prevent us from scrutinizing its consequences in the sphere of law.
Crisis and loyalty
European After having brought an action for the annulment of this Decision before the General Court, the Hellenic Republic submitted an application for the suspension of the operation of the Decision. In essence, the question raised was of whether, given the «quite particular and exceptional difficulties linked to the austerity measures which have been a feature of the reality of the Greek economy for several years», 44 the obligation to recover the sums granted from the beneficiaries must be described as «excessive», insofar as it imposed the recovery of aid until 7 December 2011, although the plight of the Greek agricultural sector had degraded further since its allocation.
The President of the General Court found that the answers to these legal issues were not immediately obvious and called for a detailed examination in the main proceedings, for they seemed, at first sight, to be sufficiently serious to establish a prima facie case (meaning that the main proceedings did not appear, at this stage, manifestly unfounded). As regards the urgency of the application, the President of the General Court recalls that Member States may «seek the grant of interim measures by asserting that the contested measure could seriously jeopardise performance of their State tasks and public order». 45 It is unfortunate that no reference was made to the «essential functions» of the States within the meaning of Article 4(2) TEU, which may be understood as regarding the ECJ's relative shyness to lay hold of this still new and sensitive provision. However, the reasoning put judge was sensitive to, denotes how the performance of «State tasks» or «essential functions» of the States in times of crisis are duly taken into account.
In the case, the Hellenic Republic claimed that a forced immediate recovery of the disputed sums by the officials of the tax administration from several hundreds of thousands of farmers would entail «administrative difficulties liable to cause it serious and irreparable harm»: the Hellenic Republic intended to concentrate its resources on the establishment of «effective tax authorities that are capable, in particular, of identifying and pursuing the "big tax avoiders" and combating tax fraud; the volume of which, in terms of loss of revenue,
was assessed at the hearing as being EUR 20 billion».
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However, requiring the aforementioned massive intervention of the agents of the Greek tax authorities, this forced mass recovery would have prevented this administration to devote itself «to one of their priorities, namely combating tax avoidance and collecting sums eluding tax that are nearly 50 times greater than the contested payments». 47 Furthermore, and in relation to the public order argument, the social climate in Greece was marked by «a deterioration of confidence in the public authorities, generalised discontent and a feeling of injustice», in particular the violent demonstrations against the austerity measures adopted by the Greek government were «constantly increasing».
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In such circumstances, the President of the General Court concluded that «the risk, invoked by the Hellenic Republic, that immediate recovery of the payments at issue in the agricultural sector may trigger demonstrations liable to degenerate into violence appears neither purely hypothetical nor theoretical or uncertain». 49 Thus the President of the General Court acknowledged that in «the exceptional circumstances which currently obtain in relation to the economic and social situation in Greece», it was legitimate to accord priority to the interests invoked by that Member State, consisting of, «first, preserving 46 Cf. social peace and preventing social unrest and, second, being able to concentrate the capacities of its tax authorities on the tasks which it regards as paramount for the country», 50 while suspending the execution only exposed the interests of the Union to the risk of postponing the national measures for recovery to a later date, without evidence that, by itself, this postponement would harm the chances of success of these measures. In so doing, the implementation of the contested decision, in so far as it forced the Hellenic Republic to recover sums paid from the beneficiaries, was suspended until the outcome of the main proceedings.
The same attention to economic circumstances is paid within the framework of Ireland's capacity to pay had been subject to a certain regression in an economic context of crisis and thus lowered the amount specified by the Commission. 54 In this sense, cf. Habermas, Um ensaio sobre a Constituição da Europa, 155, where the author refers to the birth defect from a political union that was left halfway in the absence of an effective coordination of economic policies of the Member States. And he concludes: «É necessário consolidar os orçamentos nacionais, como é óbvio. No entanto, não estão só em causa as "batotas" gregas e as "ilusões de riqueza" espanholas: também está em causa uma uniformização dos níveis de desenvolvimento dentro de uma área monetária com economias nacionais heterogéneas». («It is necessary to consolidate national budgets, of course. However, it is not just a question of Greek "cheats" and Spanish "illusions of wealth": it also concerns standardization of levels of development within a currency area with diverse national economies»).
Maduro concludes that «the real democratic deficit in the Union is the absence of public policies». 61 European citizenship has come to be referred to by the ECJ as «aiming to become the fundamental status of nationals of Member States». Therefore, as explained by the former judge of the ECJ, through «the application of the principle of non-discrimination but also by the recognition that citizenship entails a hard core of rights that cannot be postponed and even tends to expand (hence, citizenship aims to become a fundamental status), the case law of the Union found answers to many weaknesses and deficiencies of protection».
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Cunha Rodrigues continues: «It created, as it were, an interaction between citizenship and fundamental rights which most sensitive and well observed effect by the doctrine is the application of Union law to situations that have, hitherto, tended to be regarded as purely internal. The number of decisions in which, under the status of European citizen, rights were recognized is significant, in matters as diverse as the right to move and reside, protection of family life, the right to a name, or access to education». 63 For this reason, we would add, the idea that European citizenship (Article 20 TFEU) may allow individuals to access the standard of fundamental rights protection of the Union, and therefore, the highest level of protection it pursues 64 (when another link/connection to Union law does not become obvious), is so important in the current times of integration.
importance of defining the substance of European citizenship by reference to the substance of the rights conferred by the Treaties. 67 
Final remarks
The European Union is a story of crises turned into opportunities for a deepening of the integration process. What we see today is just another page in that story. It seems more painful because we are the ones who live through it, we do not recall it through the accounts of others. This leads us to remember, with Ulrich Beck, the definition of crisis by Antonio Gramsci: «the crisis, says Gramsci, is the moment when the old world order dies and when it is necessary to fight for a new world, against resistance and contradictions. Yet, it is precisely this transition phase that is marked by many misconceptions and disorders. It is precisely this that we are currently watching: a caesura, an interregnum, the simultaneity of collapse and emergency -with results to be determined». 72 Crisis management while experiencing the crisis is difficult -bewilderment, fear, frustration, and restlessness, «all this is typical of these confusing situations» -mainly because «people's expectations are no longer compatible with the institutional arrangements that should satisfy them», as Ulrich Beck explains. But the «discrepancy between expectations and reality is always a motor for social mobilization», 73 concludes the author.
To this extent, the reporting of past crisis illustrates that, although there are no miraculous solutions, the crisis fosters consensus and commitments in which the machinery of the Union has always been based -and the path always leads to «more Europe» or «a better
